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FI FTH AVENUE PRESBYTERI AN
CHURCH
GLADYS ESCALERA, NI CHOLAS NESRON
W LLI AM P. RASMJUSSEN, DONALD
J. ROBI SON, VERONI CA A. LESTER
ALFRED MCKENZI E, ALFRED
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| NJUNCTI VE AND
THE CI TY OF NEW YORK, BERNARD : DECLARATORY RELI EF
KERI K, and RUDOLPH G ULI ANI ,
Decenber 14, 2001
Def endant s.
__________________________________ X

PLAI NTI FFS, by their attorney, JONATHAN ROBERT NELSON, hereby

conpl ain of the DEFENDANTS, THE CI TY OF NEW YORK, BERNARD KERI K
and RUDOLPH G ULI ANl , seeking injunctive and declaratory relief,
and in support of their conplaint Plaintiffs allege as foll ows:

NATURE OF ACTI ON

1. This action arises out of the Defendants’ new policy of
interference with the Church’s | ong-standi ng practice of
permtting homel ess persons to sleep outdoors at night, on
the Church’s private property, and within restrictions set
forth within clearly defined church regulations. Plaintiffs
seek an injunction prohibiting the Defendants from
trespassing on the Church’s property, frominterfering with
the Church’s quiet enjoynent of its property rights, with
t he individual Honeless Plaintiffs’ enjoynent of their civil
rights, and all Plaintiffs’ religious exercise and
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associational rights. Plaintiffs also request a declaratory
j udgnment decl aring Defendants’ trespasses and interference
to be a violation of Plaintiffs’ rights.

PRELI M NARY STATEMENT

The plaintiffs bring this action to vindicate their civil
rights under the United States Constitution, under federa
statutory |l aw, under the New York State Constitution, and
under the commn |aw of the State of New York. As part of
its religious mssion, the plaintiff Fifth Avenue
Presbyterian Church for over two years has sponsored a
program by which it permts honel ess persons to sleep on
church property that is part of the church building or

i mredi ately adj acent to the church, and that abuts upon a
public sidewalk in front of the church. Ten of the

i ndi vidual plaintiffs are honel ess persons who participate
in this program and t hus have been sl eeping on the church’s
property without in any way obstructing the public sidewal k
adj acent to this property. The renaining individual
plaintiff, Margaret Shafer, is enployed as Associate for
Qutreach for the Church, and is a nenber of the Church who
is personally and professionally engaged in the Church’s
programtoward the honel ess popul ati on.

The New York City Police Departnment has been fully aware of
the church’s activities in this regard since 1999 and has
permtted it to take place. 1In early Decenber, however,

police officers started comng to the Church |ate at night
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and ordering honel ess peopl e sleeping on Church property to
| eave the prem ses or face arrest. Despite repeated and
good-faith efforts by the Church to resolve the situation
with the Gty, the NYPD s efforts have intensified in the

| ast week, making it inpossible for the church to continue
its program and threatening the participating homnel ess
persons with arrest.

In attenpting to disperse the honel ess sleeping at the Fifth
Avenue Presbyterian Church, the defendants are trespassing
on the Church’s property. Moreover, the Defendants’ actions
violate the Church’s and Plaintiff Shafer’s right to free
exercise of its religious beliefs and freedom of associ ation
under the First Amendnent to the United States Constitution
and under Article 1, Section 3 of the New York State
Constitution. Finally, the threat of arrest of the honel ess
persons who are not in any way obstructing a public sidewal k
violates their rights not to be deprived of l|iberty wthout
due process of law. The plaintiffs therefore seek a
tenporary restraining order, prelimnary injunction, and

per manent injunction enjoining the Defendants fromentering
upon Church property and seeking to disperse honel ess
persons who are sleeping on that property with the consent
of the Church, and a declaration that said conduct is
unlawful and violates Plaintiffs rights. The plaintiffs

al so seek attorneys’ fees and costs.



PARTI ES

5. Plaintiff, The Fifth Avenue Presbyterian Church (the
“Church”), is a religious corporation existing and in good
standi ng under the laws of the State of New YorKk.

6. Plaintiffs d adys Escal era, N cholas Nesron, WIlliamP.
Rasnmussen, Donald J. Robison, Veronica A Lester, Afred
Mckenzi e, Al fred Brown, Dennis Paidge, Peabody Dennis and
Stefan Pary (the “Honmel ess Plaintiffs”, are homnel ess
i ndi viduals who reside in the Gty and State of New York.

7. Plaintiff Margaret Shafer (“Shafer”) is an enpl oyee and
menber of the Church who directs the Church’s honel ess
outreach program

8. Def endant, the government of the City of New York (the
“City”), is a nmunicipal corporation existing under the |aws
of the State of New York.

9. Def endant, Bernard Kerik (“Kerik”), is the Conm ssioner of
the New York City Police Departnent.

10. Defendant, Rudolph Guliani (“Guliani”), is the Mayor of
the Gty of New York.

JURI SDI CT1 ON AND VENUE

11. Jurisdiction exists under 28 U. S.C. sections 1331 (federal
guestion), 1343 (civil rights), 1367 (suppl enent al
jurisdiction), and 2201 (declaratory judgnents).

12. Venue exists under 28 U. S.C. section 1391(b), because the

events giving rise to the claimoccurred, and the property
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that I1s the subject of the action is located, Iin this
judicial district.

FACTS COMVON TO ALL COUNTS

The Church

The Church is a Christian religious institution. Since the
1870's it has been | ocated at the corner of Fifth Avenue and
55" Street in New York City.

The doctrine and teachings of the Christian religion direct
Christians to care for the well-being of the poor.

Among t he poorest of the people of New York City are the
homel ess people. New York City has experienced a crisis of
homel essness for many of its poor people for nmuch of the
past twenty years.

The Church has operated a honel ess shelter within the walls
of its church house, located at 7 West 55'" Street, for
approximately fifteen years. The Church’s formal honel ess
shel ter houses ten honel ess nmen a night, every night of the
year. The Church’s honel ess shelter is part of a network of
such shelters coordinated by the Partnership of the

Honel ess, a private organization contracted by the

Depart ment of Honel ess Services, which provides services for
honel ess nen and wonen.

The Church’'s Hospitality Program

Apart fromthe formal internal shelter at the Church
homel ess peopl e who have no shelter have for years chosen to

sl eep at night on the stairs, and on the ground next to the
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exterior walls, of the Church. These people (the “Honel ess
Nei ghbors”) either cannot or choose not to stay in formnal
shelters operated by the City. Up until the present tine
approximately 35 to 40 Honel ess Nei ghbors have been sl eepi ng
on exterior Church property each night.

After years of informal toleration, the Church adopted a
formal policy of hospitality and wel conme toward the Honel ess
Nei ghbors in February, 1999. Pursuant to that policy, and
in furtherance of the Church’s religious beliefs, the Church
has devel oped a set of prograns (the “Hospitality Prograni
intended to develop relationship with the Honel ess Nei ghbors
and to help to guide themoff the streets and to reintegrate
theminto society in ways that serve their needs.

Inter alia, the Church’s Hospitality Program

a. Delimts two areas on Church property where Honel ess

Nei ghbors may sl eep.

i The first of these areas includes the |andings at
the top of the stairs leading into the Church’s
mai n sanctuary on Fifth Avenue and at the corner
of 55'" Street. These | andings are contai ned
wi thin arched entryways, are recessed
approximately five to ten feet fromthe sidewal k,
and are rai sed approximately six feet above the
| evel of the sidewal k, up flights of stairs that
recede progressively inward into the Church

sanctuary building as they rise.
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The second of these areas 1s a strip of Church
property on the 55'" Street side of the building,
approxi mately six-feet and seven inches in wdth,
on the ground i medi ately adjacent to the Church’s
wal |'s. The 55'" Street sleeping area is marked by
a line placed on the sidewalk with tape, is well
within the Church’s property line, and | eaves
anpl e roomon the sidewal k for foot traffic to
pass uni npeded. The area is within the bay
created by buttresses which jut out fromthe walls
at the 55'" Street entrances. The stair steps on
the westerly entry buttress extend six feet and
seven inches fromthe southern wall of the
Church’s sanctuary. The corner of the easterly
entry buttress extends approximtely ten feet and
ten inches fromthe sane wall. |In addition, the
Church wal | adjacent to the sleeping area has five
buttresses, each of which extends approximately 43
inches fromthe wall in the direction of the curb.
Up until a few nonths ago, the Church placed round
concrete planters on its property next to the
buttresses. Each planter was approxi mately four
feet in horizontal dianmeter. The planters were
removed because they did not drain properly. The
55" Street curb is approximately ei ghteen feet

and two inches fromthe southerly wall of the
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Church sanctuary. That |eaves approximtely
el even feet and seven inches of free passage for
pedestri ans between the north curb of 55'" Street
and the sl eeping area, when the Honel ess Nei ghbors
are bedded down for the night.
Set strict hours for sleeping on Church property.
Currently, Homel ess Neighbors may not arrive to set up
their sleeping places until 9:00 p.m at night, and are
required to leave no later than 7:00 a.m each norning.
Sets rules and regul ati ons that the Honel ess Nei ghbors
are expected to observe. These regulations include
restrictions on noise, behavior, appearance and
cl eanliness, and provide that any materials used to
provi de overnight shelter are to be taken with them or
deposited in a defined |location for pickup by trash
haul ers each norni ng.
Provi des bathroomfacilities in the Church building for
use of the Honmel ess Nei ghbors within specified hours.
Enpl oys a liaison person to neet each of the Honel ess
Nei ghbors, | earn about the person’s history and needs,
and assi st nenbers of the Church to cone to know the
Honel ess Nei ghbors and provide themw th the
encour agenment and assi stance they need to get on with
their |ives.
Organi zes a steering conmmttee of Church nmenbers who

come to know t he Honel ess Nei ghbors, to recommend
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policy to the Church’s governi ng boards concerning
honel essness, and to devel op Church prograns to assi st
t hem

g. Conducts | uncheons, dinners, parties, and other
opportunities for Church nenbers and Honel ess Nei ghbors
to interact (the Church’s “befriending mnistry”).

h. Assi sts Homel ess Nei ghbors to take steps, nmake
contacts, and to conpl ete papers that nmake it possible
for themto nove off the streets, obtain necessary
financial, nmedical and psychiatric assistance, and
resume their productive |ives.

i | nvi tes Honel ess Nei ghbors to participate in worship
services and classes at the Church if they are so
i nclined.

Si nce January, 2001, the Church has assisted at |east 77

per sons who have been, at one tinme or another, its Honel ess

Nei ghbors, to nove off the streets and into nore pernmanent

housi ng or other situations where their individual problens

and needs receive professional attention.

The Church’'s Consultations Wth The Cty

The Church has formulated its program of assisting the

Honel ess Nei ghbors in consultation and cl ose cooperation
with the Gty, and in particular, with the Cty' s Departnent
of Honel ess Services. Church enpl oyees, including Plaintiff

Shaf er, have spent many hours engaged in consultation wth,
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and instruction by, Gty enployees engaged in hel ping the

homel ess popul ati on.

The Gty has been kept well informed about the nature of the
Church’s Hospitality Program Inter alia, Reverend Thomas
K. Tewel |, Senior Pastor of the Church, sent a letter to

t hen- Pol i ce Conm ssioner Howard Safir on Novenber 22, 1999,

i nform ng Comm ssioner Safir that “The Fifth Avenue
Presbyterian Church has taken a policy action of allow ng
honel ess people to sleep on our steps on 5'" Avenue and in
our bays on 55'" Street as long as they are not bl ocking
passage. W want you to know that our sense of sanctuary
extends to our property line.” That letter went on to
express concern about the City' s threats to arrest honel ess
peopl e whol esal e, and prom sed to continue to cooperate with
the police. Copies of the letter were sent to responsible
police conmanders and representatives of the GCity’s

Depart ment of Honel ess Servi ces.

The Gty has repeatedly acknow edged the | awful ness of the
Church’s program of hospitality toward the Honel ess

Nei ghbors. For exanpl e, on Novenber 24, 1999, then-

Comm ssioner Howard Safir of the City' s Police Departnent
stated: “1 know there are a nunber of churches on both the
East and the West Side that do encourage honel ess to sleep
on their steps. That’'s private property. They are entitled
to encourage anybody they want to be there, and we certainly

are not going to interfere with that.”
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The Gty's New Policy of Forced Renpval of the Honel ess

Recently the City has apparently adopted a policy of
forbidding the Church frompermtting the Honmel ess Nei ghbors
to sleep on exterior Church property (the “New Policy”).
This New Policy was comruni cated informally to the Church
shortly before Decenber 1, 2001.

In response to the New Policy, Reverend Tewell sent a second
letter, this tinme addressed to Defendant Kerik. |In that
letter, Reverend Tewell reiterated his statenent from 1999
about the Church’s policy of permtting honel ess people to
sl eep outside on Church property. He asked for Defendant
Keri ks cooperation, and offered to neet with himto discuss
the matter.

The Decenber 4, 2001 Forced Renbva

Pursuant to the New Policy, the City' s police appeared at
the Church at 2:00 a.m, Decenber 4, 2001, and renoved al

of the Homel ess Nei ghbors who were sl eeping around the

Chur ch

On Decenber 5, 2001, Reverend Tewell sent a third letter to
Def endant Kerik. In that letter, he expressed his extrene

di sappoi ntnent that the police had renoved the honel ess from
Church property the night before, and rem nded Def endant
Kerik that “Working with this under-served population is a
vital part of our mnistry.” Reverend Tewell again stated

that “We are trying to work in partnership with you . . .,”
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and asked Defendant to call himor Plaintiff Shafer 1f he
had any questi ons.

At a neeting conducted on Decenber 11, 2001 with
representatives of the Gty s police and honel ess services
departnments, the Church agreed to del ay the Honel ess

Nei ghbors’ nightly arrival and set-up tine to 9:00 p.m,
fromthe previous arrival tine of 8:00 p.m, to increase the
services the Church offers to get people off the street, and
to contact various independent prograns that provide food to
honel ess people and to ask themto performtheir services at
other locations. This seened to satisfy the City’s
representatives.

The Decenber 11, 2001 Forced Renova

However, at approximately m dni ght on Decenber 11, 2001, a

| arge group of police officers arrived at the Church with
five police cars and three police vans. The Cty’'s police
officers renoved all of the Honel ess Nei ghbors fromthe 55"
Street side of the Church building. The police officers
woke up the 55'" Street Honel ess Nei ghbors, instructed them
to go sonewhere el se, and then foll owed many of the

Nei ghbors to nake sure they did not try to sl eep sonewhere
el se in the nei ghborhood.

On the night of Decenmber 11, 2001, the CGty’'s police did not
force the Honel ess Nei ghbors who were sleeping on the Fifth
Avenue steps of the Church to | eave. However, they did cone

up the steps, banged with nightsticks on the boxes where the

12
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Honel ess Nel ghbors were sl eeping, and woke themup to ask if
they were all right and if they wanted to go to a hospital.
The police repeated this behavior at |east once an hour

t hroughout the night, making it inpossible for the remnaining
Honel ess Nei ghbors to sleep in peace on the Church steps.

The Decenber 12, 2001 Forced Renova

On the night of Decenmber 12, 2001, the police arrived at the
Church before 9:30 p.m Between 8:00 p.m and 11 p.m, at

| east twenty-two uniformed police officers arrived at the
Church, bearing nightsticks and |arge clusters of handcuffs.
They were acconpani ed by at | east three police vans, two
squad cars, and a paddy wagon. The police contingent

i ncluded at | east two police sergeants, two police captains,
and a deputy inspector.

On Decenber 12, 2001, the police canme onto Church property
and told the Church representatives who were present, and

t he Honel ess Nei ghbors, that the Honel ess Nei ghbors woul d
not be permtted to sleep outside the Church, and that if
they lay down on the ground, or renmai ned beyond the tine
permtted by the police, they would be arrested. The police
formed a cordon in front of the Church on Fifth Avenue to

bl ock the front steps of the Church. Wen Plaintiff
Veroni ca A. Lester succeeded in slipping past the police

of ficers and going up the Church steps, the police officers
came onto the steps of the Church, demanded that she wal k

down the steps, and intimdated her with threats of arrest

13
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until she did so. Wen inforned that the Honel ess Nei ghbors
(and the police) were on Church property, and that the

Honel ess Nei ghbors were there by perm ssion of the Church,
the police responded that it did not matter whether it was
Church property or not, the Honel ess Nei ghbors woul d have to
| eave.

Al'l of the Honeless Plaintiffs were present at the Church on
t he eveni ng of Decenber 12, 2001 and were intimdated by
police threats, including threats of arrest, into |eaving
the Church property that night instead of sleeping there.
The police captains who were present offered no expl anation
as to why the Honel ess Nei ghbors were being forced to | eave
Church property, except to state that the Honel ess Nei ghbors
who wi shed to sleep on the 55'™" Street side of the Church
property woul d be arrested under a charge of disorderly
conduct for “blocking the sidewal k” if they |lay down or

remai ned there. The police offered no explanation as to why
t he Honel ess Nei ghbors were being renoved fromthe steps of
the Church as well as fromthe sidewal k, or what |aw they
wer e accused of breaking.

Most of the Honel ess Nei ghbors responded to this
intimdation by |eaving i mediately. Wen the paddy wagon
arrived at approximately 11 p.m and the police officers
brought out handcuffs, the renainder of the Honel ess

Nei ghbors subnmitted to police intimdation and left the

Church property.

14
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Sone of the Honel ess Nel ghbors have not returned to Church
property since the events of Decenber 4, 11 and 12.

In order to avoid confrontation with the police, the Church
encour aged the Honel ess Nei ghbors to stay away for the
eveni ng of Decenber 13, 2001. From Decenber 14 to Decenber
16, 2001, the parties agreed to a weekend “stand-still”
agreenent allow ng the Honel ess Nei ghbors to stay on Church
property w thout being renoved, until this action could be
filed on Decenber 17. That “stand-still” agreenment has
expired and the City has indicated that it intends to resune
its forced renmoval of Honmel ess Nei ghbors from Church
property unless it is restrained fromdoing so.

On Decenber 4, 11, and 12, 2001, none of the Honel ess

Nei ghbors were bl ocking the sidewal k or otherw se engagi ng
in disorderly conduct. Traffic was not inpeded on the

si dewal ks of 55'" Street or 5'" Avenue next to the Church

but was able to flow freely in all directions with any

hi ndrance from the Honel ess Nei ghbors.

The Police have recently infornmed the Church that it will no
| onger be allowed to permt the Honel ess Nei ghbors or anyone
el se to sleep outside the walls of the Church, neither on
the Fifth Avenue steps nor on the 55'" Street sidewal k, and

t hat anyone who attenpts to do so, and who refuses police
orders to leave, will be arrested for disorderly conduct.
The City’'s application of its New Policy has already injured

the Church’s Hospitality Program The Hospitality Program
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attenpts to create a sanctuary of safety, quiet and
friendliness on Church property where Honel ess Nei ghbors may
devel op the trust necessary to enable themto nmake the nove
off the streets and out of honel essness. By forcing the
Honel ess Nei ghbors of f Church property the Cty has

di srupted the relationship between the Honel ess Nei ghbors
and the Church.

If the New Policy is allowed to continue for even anot her
week substantial harmw |l occur to the Church’s Hospitality
Program |f the Homel ess Nei ghbors are forced to stay away
from Church property for that length of tinme, it is likely
that many of the fragile relationships of trust and

nei ghborliness that the Church has been able to establish

wi th the Honel ess Nei ghbors will be destroyed, since those
rel ati onshi ps depend upon the nightly contact that the

Honel ess Nei ghbors have with Church personnel. It is likely
that many of the Honel ess Nei ghbors will be forced by police
activity out of the neighborhood of the Church and will be
prevented by the police fromreturning.

The New Policy has been formed, on information and beli ef,
by Defendants Guliani and Kerik. On information and
belief, the police officers and supervi sors who conduct ed
the aforenentioned acts were acting under orders that
originated with Defendants Guliani and Kerik. On
information and belief, the aforenentioned acts of the

police have been carried out in response to the directions,

16
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and I n furtherance of policy devised by, Defendants G ull ani
and Keri k.

The Defendants’ actions described in this Conplaint have
been taken under the color of |aw

FIRST CLAIM FOR RELI EF

(Liability Under 42 U . S.C. sec. 1983 agai nst all Defendants)

44.

45.

46.

47.
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Plaintiffs reallege and incorporate by reference the

all egations recited in paragraphs 1-43 of this Conplaint as
if fully set forth herein.

The New York City Police acted under the color of state |aw,
and at the direction of Defendants, when they prevented the
Honel ess Nei ghbors from sl eeping on Church property and when
they threatened to arrest anyone who should try to sleep

out side on Church property in the future.

The Honel ess Plaintiffs have been, and are being, deprived
of their right to remain on the Church’s property and enj oy
qgui et enjoynment and sl eep thereon by the activities of the
Def endants, and to participate in the Church’s Hospitality
Program Their right to participate in the Church’s
prograns of worship and instruction, and to associate with

t he menbers and staff of the Church and with the Honel ess
Nei ghbors, including each other, is being substantially and
unfairly burdened.

Plaintiff Shafer and the Church have been, and are being,
deprived of their rights to pronote the Church’s Hospitality

Program and to associate freely with the Honel ess

17
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Nei ghbors, i1ncluding the Honeless Plaintiffs. Their right
to free expression of their religious beliefs by serving the
Honel ess Nei ghbors has been substantially and unfairly

bur dened.

The police’'s forced renoval of the Honeless Plaintiffs was
ef fected through coercion. That coercive behavior took the
formof threats of arrest for “disorderly conduct” if they
did not |eave the Church property on their owm. The police
clainmed that the Honeless Plaintiffs were violating New York
Penal Law section 240.20(5), which states that “A person is
guilty of disorderly conduct when, with intent to cause
publ i c inconveni ence, annoyance or alarm or recklessly
creating a risk thereof: * * * [h]e obstructs vehicul ar or
pedestrian traffic.” The police also coerced the Honel ess
Plaintiffs into | eaving the Church property by appearing at
the Church property in intimdating nunbers, with vans,
squad cars, paddy wagons and handcuffs conspi cuously

di spl ayed, by banging loudly with their nightsticks on the
Honel ess Plaintiffs’ cardboard shelters to wake them up, and
by repeating their questioning and awakeni ng of the Honel ess
Plaintiffs in an aggressive and harassi ng nmanner.

The behavi or of the Honeless Plaintiffs did not at any point
on Decenber 4, 11 or 12 qualify as “disorderly conduct”
under N.Y.P.L. sec. 240.20(5). They never obstructed
pedestrian traffic; indeed, pedestrians would have had to

wal k up flights of stairs and attenpt to wal k across the

18



50.

Church’s recessed entry landings 1n order to have had their
passage “obstructed” by the Honeless Plaintiffs who were
attenpting to sleep on the Church’s steps. Nor did the
Honel ess Plaintiffs possess the bad intent necessary to
violate Section 240.20. It is sinply not “disorderly
conduct” under New York law to fall asleep, no matter what

t he | ocation.

On information and belief, Defendants Guliani and Kerik
formul ated the New Policy that the New York City police were
following in depriving Plaintiffs of their rights, and they
ordered the police to get the Honel ess Nei ghbors (including
the Honel ess Plaintiffs) off the Church’s exterior property.

SECOND CLAIM FOR RELI EF

(I'nfringenment of First Amendnent Rights against all Defendants)

51.

52.

53.
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Plaintiffs reallege and incorporate by reference the

all egations recited in paragraphs 1-__ of this Conplaint as
if fully set forth herein.

The Plaintiffs have been deprived of their rights under the
First Amendnent to the United States Constitution, including
the freedons of association, of religious expression, and
the freedomto be left alone, by the actions of the

Def endant s.

The Defendants’ actions are not justified by any application
of existing law. The only justification offered by the
police officers, that the Homel ess Nei ghbors’ actions

constitute disorderly conduct, is invalid on its face under
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New York I aw as no sidewal k was bei ng obstructed and no
ot her conduct qualifying as disorderly conduct under the |aw
was occurring at the time of the police officers’ intrusions
on Decenber 4, 11 and 12, 2001.

TH RD CLAIM FOR RELI EF

(Trespass agai nst all Defendants)
Plaintiffs reallege and incorporate by reference the
all egations recited in paragraphs 1-__ of this Conplaint as
if fully set forth herein.
The police officers who directly deprived the Plaintiffs of
their rights were trespassing upon Church property when they
removed the Honel ess Nei ghbors therefrom They canme onto
Church property knowi ng that they were doing so in express
defiance of the will of the Church’s representatives, and
they continued to threaten and harass the Honel ess Nei ghbors
even after being told by Church representatives that they
had no authority to do so on Church property. In so doing
they were acting under the authority and at the direction of
t he Def endants, who are liable for their trespass under the
princi pl e of respondeat superior.

FOURTH CLAIM FOR RELI EF

(Violation of RLU PA agai nst all Defendants)
Plaintiffs reallege and incorporate by reference the
all egations recited in paragraphs 1-__ of this Conplaint as

if fully set forth herein.

20



57. The Defendants’ actions constitute a violation of the
Rel i gious Land Use and Institutionalized Persons Act of
2000, 42 U.S.C. sec 2000cc et seq. (“RLUPA"). On
information and belief, the Defendants’ actions were caused
in part by the location of the Church in a district of
expensive hotels, restaurants and shops. On information and
belief, the New Policy was created primarily for the purpose
of elimnating a visible presence of honel ess persons in the
zoning district where the Church is situated, and out of a
belief that the presence of honel ess persons in said zoning
district detracts fromthe beauty, attractiveness, financial
wel | -being and tourist appeal of said zoning district.
Accordingly, the Defendants’ invalid application of the
di sorderly conduct law in pursuit of the New Policy
constitutes a “land use regul ation” under the terns of
Section 8(5) of RLU PA

58. The Defendants’ enforcenment of the New Policy through the
m suse of the disorderly conduct |aw i nposes a substanti al
burden on the religious exercise of the Church, and of
Plaintiff Shafer.

59. The substantial burden is inposed upon Plaintiffs in a
programor activity that receives Federal financial
assi stance, since the City receives Federal financial
assistance with the funding of the police force and ot her

functi ons.
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61.

62.

63.

64.
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The substantial burden affects commerce anong the several
States, as the Church enpl oys persons to conduct its

honel ess prograns, and because one of the ains of the New
Pol icy appears to be to cause honel ess persons to | eave New
York and go el sewhere, thereby shifting any muni ci pal

bur dens upon ot her shoul ders.

The substantial burden is also inposed in the inplenentation
of a land use regul ati on under which a governnent makes, or
has in place formal or informal procedures or practices

whi ch nake, individualized assessnents of the proposed uses
for the property involved, since the police presumably made,
and are required to make, an individualized assessnent of
each situation before threatening persons with arrest for

di sorderly conduct on private property.

The New Policy, and the Defendants’ m suse of the disorderly
conduct law in furtherance thereof, is not inposed in
furtherance of a conpelling governnent interest, nor is it
the nost restrictive neans of fulfilling any such interest.

FIFTH CLAIM FOR RELI EF

(Deni al of Due Process against all Defendants)
Plaintiffs reallege and incorporate by reference the
all egations recited in paragraphs 1-__ of this Conplaint as
if fully set forth herein.
The Plaintiffs have been deprived of |iberty, including the
freedons of association, of religious expression, and the

freedomto be | eft alone, wthout due process of |aw.
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(1

66.

67.
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The harassnent and renoval of the Honeless Plaintiffs fron
Church property al so substantially burdened Plaintiff
Shafer’s and the Church’s right to freely exercise their
religious beliefs on Church property, their right to
associate freely on Church property with the Honel ess

Nei ghbors, and the Homel ess Nei ghbors’ right to continue to
associate freely with Church nenbers and staff on church
property. Those practices caused sone Honel ess Nei ghbors
not to return to the Church, and has caused nost of the

ot hers Honel ess Nei ghbors to question whether or not there
is any future in continuing to develop a trusting
relationship with Church nenbers and staff.

SI XTH CLAIM FOR RELI| EF

nfringenent of Article 1, Section 3 of the New York State

Constitution (Religious Liberty) against all Defendants)

Plaintiffs reallege and incorporate by reference the

all egations recited in paragraphs 1-__ of this Conplaint as
if fully set forth herein.

The actions of the Church and Plaintiff Shafer in pursuing
the Hospitality Program are expressions in action of their
religious faith. The Church and Plaintiff Shafer are
pursuing a religious-based policy of intentional association
wi th the Honel ess Nei ghbors who choose to sleep on Church
property. Likew se, the Honeless Plaintiffs have chosen
intentionally to associate with the Church by sl eeping on
Church property and devel opi ng rel ati onshi ps with Church
staff and nenbers.
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69.
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Plaintiffs’ religious Iiberties, as expressed above, are
protected by Article 1, Section 3 of the New York State
Constitution, which states:

“The free exercise and enjoynment of religious

prof essi on and worship, w thout discrimnation or
preference, shall forever be allowed in this state to
al I manki nd; and no person shall be rendered

i nconpetent to be a witness on account of his opinions
on matters of religious belief; but the liberty of

consci ence hereby secured shall not be so construed as
to excuse acts of licentiousness, or justify practices

i nconsistent with the peace or safety of this state.”
The actions of the Defendants serve no conpelling state
interest, while they substantially burden Plaintiffs’
exercise of their rights of religious |iberty, including
their right of religious expression, their right of
religious association, and their right of humanitarian
action in the nane of faith. Indeed, the only justification
offered by the officers who threatened to arrest the
Honel ess Plaintiffs was that they would be committing
“di sorderly conduct” if they were to lie down on Church
property, which is a wholly invalid application of New York
State penal |aw Nor are Defendants’ actions narrowy
tailored to mnimze the extent of any infringenent of
Plaintiffs” religious |iberties. They therefore violate

Article 1, Section 3 of the New York State Constitution.
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VWher ef or e,
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a.

SUMVARY OF RELI EF REQUESTED

Plaintiffs pray that the Court:

Enter a tenporary restraining order restraining the

Def endants from enforcing the New Policy and renoving
t he Honel ess Nei ghbors fromthe Church’s property or
interfering with the right of the Honel ess Nei ghbors to
sl eep on Church property or with the right of the
Church to pronote its Hospitality Program until such
time as this Court nmay consider and deci de whether to
issue a prelimnary injunction

Enter a prelimnary injunction restraining the

Def endants from enforcing the New Policy and renoving
t he Honel ess Nei ghbors fromthe Church’s property or
interfering with the right of the Honel ess Nei ghbors to
sl eep on Church property or with the right of the
Church to pronote its Hospitality Program until such
time as this Court nmay be able to determ ne the nerits
of this conplaint.

Enter a permanent injunction prohibiting the Defendants
fromenforcing the New Policy and renoving the Honel ess
Nei ghbors fromthe Church’s property or interfering
with the right of the Honel ess Nei ghbors to sleep on
Church property or with the right of the Church to
pronote its Hospitality Program

Declare that the City's activities violate the rights

of the Plaintiffs.
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e. Award costs and attorneys’ fees under RLU PA Section
4(d), 42 USC sec. 2000cc-2(d), under 42 U.S. C sec.
1988, and under the Equal Access to Justice Act, 28
U S. C sec. 2412.

f. Award costs of the case under the general costs

statutes applicable to actions in federal court.

New Yor k, New Yor k

Decenber 17, 2001
THE LAW OFF|I CES COF
JONATHAN ROBERT NELSON
Attorney for Plaintiff

Jonat han R Nel son (JN- 8796)

20 Exchange Pl ace, 43'¢ Fl oor
New Yor k, NY 10005
(212) 593-5775

O Counsel :

Chri stopher Dunn, Esq. (CD-__ )
New York Civil Liberties Union
125 Broad Street, 17'" Fl oor

New Yor k, NY 10004

(212) 344-3005, x 226
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VERI FI CATI ON

MARGARET SHAFER makes the foll owi ng statenment under penalty of
perjury:

| hereby declare that | have read the foregoing Conpl aint,
that | have personal know edge of the facts of the case, and that
the facts stated in the Conplaint are true to ny know edge,
except where they are stated to be on information and belief, and
as to those, | verily believe them | declare that the foregoing
statenent is true and correct under penalty of perjury under 28
U S. C sec. 1746.
Executed on Decenber 17, 2001.

Mar gar et Shaf er
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